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Mar. 17,1926. opinions, one way or another, with regard to them. If ever there was a 
Bouboulis v c a s e ' n w n * c h i* *s right that the investigation should be carried out offi-
Mann, Mao- cially and by the Court, this appears to me to be one; and the circumstance 
aeal, & Go. ^ ^ a m a j o r ^ y 0f the creditors, including the bank to which I have 
Ld. President, referred, have taken a view favourable to the continuance of the voluntary 

liquidation (although a powerful circumstance against interference with 
the voluntary winding-up) cannot be regarded as conclusive. 

I think this is a case in which we should make an exception to the 
general rule, and make a winding-up order by the Court. 

LORD SANDS, LORD BLACKBURN, and LORD ASHMORE concurred. 

T H E C O U R T pronounced the following i n t e r l o c u t o r : — " , . . 
Supersede t h e resolution of the ex t r ao rd ina ry general meet
ing of Mann, Macneal, & Company, Limited, of 10th Febru
a r y 1926 . . . j Direct and ordain t h a t t h e said Mann, 
Macneal, & Company, Limited, be wound u p b y t h e C o u r t 
under t h e provisions of t h e Companies (Consolidation) Act , 
1908 ; nominate and appoint Sir J o h n M. Macleod, Bart . , 
C.A., Glasgow, to be official l iquidator of t h e said Company 
. . .; F u r t h e r direct all subsequent proceedings in t h e 
winding-up to be t a k e n before Lord Fleming, Ordinary , t o 
whom remi t t h e winding-up accordingly . . . ; F ind both 
t h e pet i t ioner and the respondents ent i t led to the i r expenses 
occasioned by th i s appl ica t ion; Direct t h e same to b e 
expenses in t h e l iquidation. . . ." 

BOYD, JAMESON, & YOUNG, W.S.—J. & J. Ross, W.8., for MACLAY, MURRAY, & 
SPKNS, Glasgow—Agents, 

No. 64. T H E M O S T N O B L E W I L L I A M J O H N A E T H U R C H A R L E S J A M E S C A V E N -
— DISH B E N T I N G K , D U K E OF PORTLAND, K.G., AND O T H E R S , P u r -

Mar, 17,1926. s u e r s (Respondents).—Ohree, K.O.—Fenton, K.C.— W. H. Stevenson. 
Duke of J A M E S A L E X A N D E R C L A R K E AND O T H E R S (Adam Wood's Trus tees ) 
Portland v. A N D OTHERS, Defenders (Reclaimers).—D.-F. Sandeman—B. M. 
E l MitchM, K.C.-Scott. 

Damages—Breach of contract—Measure of damages—Mineral lease—Obli
gation to hand over workings at end of lease without accumulation of water 
—Workings left seriously flooded—Whether loss of royalties the exclusive 
measure of damages. 

Process—Appeal to House of Lords—'Leave to appeal—Considerations in 
granting leave—Considerations for and against evenly balanced. 

Mineral tenants were bound by their lease to leave the subjects at 
the end of their tenancy in good condition, without accumulation of 
water in the workings, so as to "enable the landlord or incoming 
tenant to pursue and carry on the workings." At the termination 
of the tenancy the workings were left in a seriously flooded condi
tion, and an action of damages was brought by the lessors against 
the tenants concluding for payment of a sum of over £70,000, being 
the estimated cost of putting the subjects in the condition in which 
they would have been if the defenders had fulfilled their obligations 
under the lease. The defenders pleaded that the pursuers' claim 
should be limited to the value of the royalties which would be lost 
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to them if the mines were left flooded. They estimated the value of Mar. 17, 1926. 
these royalties at the sum of £15,000. ~~~~ 

The Court repelled the defenders' plea, and allowed a proof before p^rt]a°^ T 
answer on the question of the amount of the pursuers' damage, Wood's 
holding that the capitalised royalty value of the unwrought minerals Trustees. 
was not the sole legal measure of the pursuers' loss. 

Observations on the principles applicable to the assessment of dam
ages for breach of an obligation to re-deliver the subjects let upon 
the termination of a lease. 

The defenders afterwards presented a petition for leave to appeal 
to the House of Lords. 

The Court granted leave to appeal, holding that the considerations 
which should guide the Court in deciding upon an application for 
leave to appeal were those relevant to convenience and expedition in 
the course of justice; tha t in the present case these considerations 
appeared to be evenly balanced; and that, in such circumstances, it 
was expedient that leave to appeal should be granted. 

O N 24th March 1925 the D u k e of Port land, for his in t e res t a s a n 1ST DIVISION. 
individual under the disposition and deed of t rus t he re ina f t e r L o r i i Murray, 
mentioned, and t h e D u k e and others, as t rus tees act ing under t h e 
disposition and deed of t rus t g ran ted by the D u k e in favour of the 
t rus tees in August 1918, b rought an action against J a m e s Alex
ander Clarke and others, the t e s t amen ta ry t rus tees of the deceased 
Adam Wood, who died on 11th September 1917, and agains t J o h n 
J a m e s Wood Graham and others, t he t e s t amen ta ry t rus tees of t h e 
deceased Margare t Wood, who, unt i l her dea th on 3rd October 
1923, had been one of Adam Wood's t rustees . The summons con
cluded, inter alia, for damages in respect of breaches of the obliga
tions contained in the leases of certain mineral subjects, leased from 
t h e D u k e of Por t land by Adam Wood, who had been succeeded in 
t h e tenancies by his t rus tees after his dea th . 

The only question wi th which this repor t is concerned was the 
question of the measure of the pursuers ' damages. 

The mater ia l facts of the case, so far as bear ing on the question 
of damages, were as fo l lows :—The minera ls in question were 
leased in two adjacent lots, k n o w n as the Gauchal land and Goat-
foot Colliery and t h e Titchfield Colliery respectively. The lease of 
t h e Gauchal land and Goatfoot Colliery contained the following 
p r o v i s i o n : — " . . . And the t enan t shall keep and leave secure, 
upredd and pa t en t the levels, roads and air courses of all p i t s or 
seams and t imeously repair a n y damage t h a t m a y be done to the 
p i t s and works t h rough accident, fault or neglect, and leave the 
said pi ts and works and the levels and air courses and the coal 
rooms and wall faces of the u n w r o u g h t coal a t t he expiry or sooner 
t e rmina t ion hereof in a good condition, well vent i la ted and w i thou t 
a n y accumulat ion of wa te r in the workings , and in such a si tuat ion 
as shall enable the landlord or incoming t enan t to pursue and car ry 
on the workings . . . ." The lease of Titchfield Colliery con
tained an obligation upon the t enan t in the following t e r m s : — 
" . . . And it is hereby agreed tha t , in whatever way the work
ings m a y be carried on, the t e n a n t shall be bound to keep and 
leave secure, upredd and pa ten t the levels, roads, and air-courses of 
all pi ts or seams, and to repair whenever the same m a y occur a n y 
damage t h a t m a y be done to the p i t s and works t h rough accident, 

2 s 
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Mar. 17,1926. fault, or neglect, and to leave all the pits and works, and the roads, 
Duke" l e v e l s a n ( i air-courses, and all the coal workings and wall faces of 
Portland v. the un wrought minerals at the expiry or sooner termination hereof 
Wood's in a good, safe, and upstanding condition without any accumula-
Trustees. ^QQ Q£ w a ^ e r [n t Q e workings, properly ventilated and in such a 

situation as shall enable the landlord or incoming tenant to pursue 
and carry on the workings. . . ." The tenant was bound under 
the lease of Titchfield Colliery to pay a fixed rent of £100 or, in 
the option of the landlord, a lordship of 3jd. per ton of 20 cwts. of 
coal and dross raised by virtue of the lease, and other lordships 
and royalties specified in the lease. The lease of Gauchalland and 
Goatfoot Colliery—as modified by a subsequent memorandum of 
agreement between the Duke of Portland and the defenders Adam 
Wood's trustees, dated 27th November 1920—provided for payment 
by the tenant of a fixed rent of £600 or, in the option of the land
lord, a lordship at the rate of 5d. per ton for coal and dross. The 
defenders were entitled to bring either lease to an end upon six 
months' notice prior to Whitsunday or Martinmas in any year. 
They gave notice of termination of the tenancy of both collieries 
as at Martinmas 1922, and they vacated the collieries on that date. 
In April 1921 a strike of coalminers, affecting all the coal pits in 
Great Britain, had occurred, and the pumpers and other safety men 
employed in the collieries tenanted by the defenders ceased work. 
As a result both collieries became seriously flooded. 

The parties averred, inter alia:—(Cond. 5) " The Titchfield 
Colliery and the Gauchalland and Goatfoot Colliery were both 
flooded with water when the leases of these collieries came to an 
end, and both collieries were left by the first-named defenders and 
the said Margaret Wood in that condition. These defenders and 
the said Margaret Wood were thus in breach of their obligation to 
leave the Titchfield Colliery unwatered. . . . In the case of the 
Gauchalland and Goatfoot Colliery they were found by [the arbiter 
to whom the question of the defenders' liability to unwater the 
colliery had been remitted by the Duke of Portland and by the 
defenders Adam Wood's trustees in July 1923], as was the fact, to 
be in breach of the corresponding obligation in the lease of said 
colliery as modified by said memorandum of agreement. Under 
the system of working pursued by the defenders, the Titchfield 
Colliery was drained of water by the defenders by means of pumps 
which took the water from the Gauchalland Colliery into which 
the water of Titchfield Colliery flowed, and the flooding of the 
Titchfield Colliery was due, under said method of working, to the 
failure of the defenders to keep the Gauchalland Colliery dry. 
Prior to the termination of both leases the pursuers repeatedly 
called upon the defenders to implement the said obligations under
taken by them, and to unwater the pits and workings. During 
the currency of the leases subsequent to the flooding of the 
collieries the defenders did nothing whatever to implement their 
obligations, or to get rid of the accumulation of water so as to 
allow the collieries to be carried on as a going concern at the 
defenders' waygoing. Neither at Titchfield nor at Gauchalland 
were the workings left free of all accumulation of water, nor were 
they left in such a state as to enable the pursuers or incoming 
tenant to carry on the workings. The defenders were thus in 
breach of the obligation to unwater said collieries at the date of 
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the termination of the leases, and still remain in breach thereof, Mar. 17,1926. 
and the defenders are accordingly liable in damages for s a i d ^ ^ " " 
breaches of obligation. . . ." (Ans. 5) " . . . As regardsp0]tiand v. 
Gauchalland and Goatf oot minerals, the seams of coal under water Wood's 
ceased to be going workings from April 1921 until the termination Tru3tees-
of the said trustees' tenancy, but the minerals were subsequently 
let by the pursuers to new tenants, by whom large quantities of 
coal have been worked. The defenders deny that they are in 
breach of any obligation as regards Gauchalland and Goatfoot 
Colliery . . . The parties are also at issue concerning the 
amount and the mode of estimating damages if any be due . . ." 
(Cond, 6) " In order to free the workings of water so as to put 
them into the condition in which the defenders Adam Wood's 
Trustees, if they had implemented their said obligations, should 
have left them, it will be necessary to erect and instal pumping 
plant and other machinery. The operation of pumping will neces
sarily occupy a considerable period, and will involve a large amount 
of labour and the use of much fuel and electric power. In addition, 
owing to the fact that the defenders allowed said workings to 
become water-logged in breach of their obligations, very consider
able damage has been done to said workings by said water. This 
damage will require to be repaired before the said workings can be 
used for coal mining. Said restoration will involve the use of 
further labour, materials, machinery, fuel, and power, and will also 
take a considerable time. While the operations of unwatering and 
restoration are in progress the output of coal from both collieries 
will for a considerable period be entirely stopped and for a further 
period will be materially interfered with, and until said operations 
are completed the pursuers will be deprived of rent or of lordships 
or royalties. . . . They have consulted with their engineers 
and other advisers, who have prepared a scheme for the unwatering 
and restoration of both collieries. The total estimated cost thereof 
is £72,042,18s. 6d., which is allocated at £17,210,19s. 3d. in respect 
of Titchfield Colliery, and £54,831,19s. 3d. in respect of Gauchalland 
and Goatfoot Colliery. In each case the costs of unwatering are 
£16,010,19s. 3d., and £33,831,19s. 3d. respectively, and of restoring 
against damage done by water £1200 and £21,000 respectively. 
The time required for the foresaid operations is estimated at 150 
weeks, of which 72 will be required for the operation of unwatering, 
during which period the pursuers will sustain loss owing to 
deprivation and loss of royalties, lordships, or fixed rent. Their 
loss on that head is moderately estimated in the case of Titchfield 
at £1278, 3s. l id. , and in the case of Gauchalland and Goatfoot ae 
£4619, 15s. 6d. In addition, during the operation of unwatering 
the working of the upper seams by the present tenants of the 
collieries, viz., the Burnbank and Grougar Coal Company, Limited, 
will be for a considerable period prevented and for a further period 
will be materially interfered with. For this interference the pur
suers will be liable in compensation to the said tenants for the loss 
sustained by them during said period. The compensation so pay
able by the pursuers will not be less than £3542 in the case of 
Titchfield Colliery, and £6352 in the case of Gauchalland and 
Goatfoot Colliery. The whole items of loss herein condescended 
on are the direct and natural results of the breach by the first-
named defenders and the said Margaret Wood of their said obliga-
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Mar. 17.1926. tions. The sum sued for in the second conclusion of the summons 
~~ is in respect of the said breach of the obligations in the Titchfield 

Portland v. lease. The sum sued for in the third conclusion of the summons 
Wood's is in respect of the said breach of the obligations in the Gauchalland 
Trustees. a n ( j Goatfoot memorandum of agreement of lease. Both of said 

sums are reasonably and moderately estimated. The pursuers 
have called upon the defenders to pay damages for their said 
breaches of contract, but they have refused or delayed to make 
payment and this action has been rendered necessary. With 
reference to the statements in answer it is admitted that the defen
ders offered to pay to the pursuers the sum of £15,000 with interest 
and that said offer was declined. . . . There are in both 
collieries valuable seams of coal, access to which would have been 
open had the defenders duly implemented their obligations before 
referred to in their leases under the pursuers, but such access has 
been prevented by the flooded condition of the pits and cannot be 
obtained until the pits are unwatered in terms of said leases. The 
unwatering of the Gauchalland and Goatfoot Colliery and of the 
Titchfield Colliery is essential in the interest of the pursuers. If 
they are not unwatered it will be impossible to work a very large 
quantity of coal, which would be available for working if they 
were unwatered, and would enable coalmining on a large scale to 
be carried on for a long term of years. If said unwatering is not 
carried out, the whole coal available for working in the Galston 
district will be exhausted in about six years, and from 1000 to 
1200 miners will be forced to leave the district. The chief 
industries in Galston are coalmining, and the manufacture of lace, 
hosiery, and blankets. The majority of the workers employed in 
these manufactures are members of miners' families. If the miners 
were forced to leave the district, there would at once be a great 
shortage in the supply of labour available for the factories, and 
the prosperity of Galston would be shattered. The pursuers have 
a vital interest in the prosperity of Galston. They are superiors 
of many feus there, and are proprietors of a large amount of ground 
available for feuing and in course of being feued. Were the 
prosperity of Galston seriously interfered with, as it certainly would 
be by the discontinuance of the mining industry in the district, 
the demand for new feus would cease, and the security for payment 
of existing feu-duties would be greatly diminished. There would 
further be a large increase of the rates payable by the pursuers as 
large proprietors in the district." (Ans. 6) " . . . The estimates 
condescended on are excessive, and the defenders believe and aver 
that the amount claimed is considerably greater than the present 
value of the royalties which could be obtained for the coal 
unwrought under water. . . . As shown by the correspondence 
between the parties' law-agents, which is referred to, the defenders 
before the raising of the present action pointed out to the pursuers, 
and it is the fact, that the measure of any damages claimable by 
them from the defenders is merely the loss of royalties which the 
pursuers can prove to be attributable to breach of obligations 
incumbent on the defenders. On 29th April 1924 the defending 
trustees offered, without prejudice to their pleas, to pay to the 
pursuers the sum of £15,000, with interest at the rate of 5 per cent 
per annum from the term of Martinmas 1922, in settlement of the 
claims quoad Titchfield and Gauchalland and Goatfoot Collieries. 
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T h a t offer, which is founded on, was declined. I t was made as a Mar. 17,1926. 
resul t of the findings in the arb i t ra t ion before mentioned, which D u k e o f 
findings t h e defenders have since ascertained a re inoperat ive Portland v. 
because t h e D u k e of Por t land had, a t t he date of the arb i t ra t ion , Wood's 
d isponed the said es ta te to the pursu ing trustees, who were n o t T m s t e e s -
par t ies to the arbi t ra t ion. Explained t h a t the to ta l quan t i t y of 
u n wrought coal under water in Gauchal land and Goatfoot lease
hold is es t imated a t 2,124,485 tons, and the present value of t h e 
y ie ld in royal t ies to the pursuers , were all the said coal won in 
t e rms of t h e said agreement , amoun t s to about £8246. Simi lar ly 
the to ta l q u a n t i t y of u n w r o u g h t coal unde r wa te r in Titchfield 
leasehold is est imated a t 2,335,100 tons, a n d t h e present value in 
royal t ies to the pursuers , were all the said coal won in te rms of 
t h e lease, amounts to £6718. Expla ined t h a t t h e above est imates 
include seams which have not y e t been worked, and the th ickness 
and qua l i ty of which a re ve ry uncer ta in . . . ." 

The defenders pleaded, inter alia;—"(7) I n a n y event, t he pur
suers ' claim should be limited to loss of royal t ies only." 

On 16th December 1925 the Lord Ord ina ry (Murray) pronounced 
a n inter locutor whereby, inter alia, he repelled t h e defenders ' seventh 
plea in law, and before answer allowed par t ies a proof l imited t o 
t h e quest ion of the amoun t of damages. 

LOED MUKBAY'S OPINION.—[After a narrative of the circumstances, 
and after dealing with matters with which this report is not concerned, 
hi* Lordship proceeded]—The remaining question argued by the defen
ders is that raised by their seventh plea in law, that loss of royalties 
affords the exclusive measure of damages. 

There are no conclusions in this action craving specific performance by 
the defenders of the alleged obligation to unwater, or, in the alternative, 
for authority to the pursuers to carry out the work at the defenders' 
•charges. I t was explained by the defenders that this course was no 
longer competent seeing that the defenders were out of possession, and 
reference was made to the case of Sinclair v. Caithness Flagstone Co., 
(1898) 25 R. 703. However this may be (and a contrary opinion has a t 
least been suggested by high judicial authority, on the cogent ground 
that insistence on specific performance implies an offer of access—see Lord 
Atkinson in Matthey, [1922] 2 A. C. 180, a t p. 240), the Court would 
in such circumstances naturally turn to damages as affording a full 
remedy, and decree damages in loco fadi imprestabilis, or at least deemed 
to be no longer prestable against an unwilling defender. The pursuer 
would, in the circumstances figured, have no interest to insist merely for 
specific performance. But in such a case the measure of damages would 
be based on the cost of restoration. But no such question here arises, 
for the pursuers have elected to proceed directly by way of the ultimate 
alternative of damages. In my opinion they are entitled to do so. I t is 
moreover to be observed that the defenders cannot, and do not, complain 
of any loss of option, for they declined to implement while in possession; 
they still maintain their non-liability; and there is on record no offer to 
restore in the event of their plea being ill-founded. The only question 
accordingly is as to the true measure of damages. 

The general principle, where payment of money is adopted as the 
solvent, is that damages should be assessed with the view to place the 
injured party, as nearly as possible, in the position in which he would 
have been had the contract been implemented—see Chaplin, [1911] 2 
K. B. 786, at p. 794. But the "posit ion" of the pursuer does not, or 
may not, mean the position in which the pursuer might or would, in fact, 
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Mar. 17,1926. have found himself had the contract been duly performed. I t means the 
" position " which the parties either contemplated, or which the law holds 
them to have contemplated, when the contract was entered into. In 
other words, damages are subject to the rules in Hadley v. Baxendale—see 
Lord Bowen in the "Argentino," (1888) 13 P. D. 191, at p. 200. Tried 
by this primary rule, the cost of un watering appears to me prima facie at 
least to afford a proper measure for damages. And this is, generally 
stated, the basis on which the pursuers have framed their claim (see 
Condescendence VI.), treating Gauchalland and Titchfield as a unum quid-
It is suggested that the pursuers, if paid damages on this footing, may 
never restore. But, if the claim be otherwise well founded, this is a 
matter with which, in my opinion, the defenders have no concern. I am 
not aware of any authority for the view that a defender who has been 
mulcted in damages for injury to property, moveable or heritable, is 
entitled to impose as a condition of payment that the monies shall be in 
fact applied to its repair. This is surely res merte faeultalis on the part 
of the injured owner. A number of cases were quoted, mainly concerned 
with breaches of covenant to repair at the termination of leases. Of 
these the cases of Joyner v. Weeks, [1891] 2 Q. B. 31, Lord Esher, at p. 
44, and Conquest, [1895] 2 Ch. 377, Rigby, L.J., at p. 386, [1896] A. C. 
490, may be referred to as supporting the view I have expressed—see 
also Ebbw Vale Steel Co., (1898) 25 R. 439. A large citation of authority 
will be found in Mayne on Damages, (9th ed.) pp. 226 and 230. 

If the subject has perished and restoration is impossible, the full value 
of the lost subject to the injured owner may necessarily become the sole 
criterion; but even so the damages may, in certain cases, be estimated on 
the footing of its continued existence as a profit-earning subject. I 
agree, however, not if such consequential damage is remote and specu
lative. But no such question arises here, for it is not disputed that 
restoration is practicable. The primary rule—cost of restoration— 
accordingly affords, in my opinion, a well-founded measure for damages. 
If the pursuers are entitled so to base their claim, I do not think they 
can be forced to betake themselves simply to the amount of rent and 
royalties due under a contract which is no longer in force. I am not 
satisfied that such a view would afford a just basis—it might or might 
no t ; but it does not, in my opinion, afford the only competent basis. I 
shall therefore repel plea 7 for the defenders. . . . 

The defenders reclaimed, and t h e case was heard before t h e 
F i r s t Division on 17th F e b r u a r y 1926. 

Argued for the defenders ( rec la imers ) ;—If the defenders had left 
the mines free from water the pursuers would have been in a 
position to receive, according to the defenders ' est imates, a sum 
amoun t ing to £15,000 in name of royalt ies . Owing, however, to 
w h a t must , for the present a rgument , be assumed to be the-
defenders ' breach of contract , t hey were not a t present in t h a t 
position. The object of an award of damages for breach of cont rac t 
was to p u t t h e p a r t y to whom t h e y were awarded as near ly as 
possible in the same position as t hough the contract had been du ly 
performed. In the present case, accordingly, if t he pursuers 
received the value of the royal t ies which they were prevented from 
earning, they would be in exact ly the same position as t hey would 
have been if the mines had been left free from wa te r in t e rms of 
the leases. The value of t h e royalt ies , therefore, formed t h e 
measure of the pursuers ' loss.1 The defenders were not in a n y w a y 

1 Houldsworth v. Brand's Trustees, (1876) 3 R. 304, Lord Justice-
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to blame for the flooding of the mines, which had been due to Mar. 17,1926. 
causes for which they were not responsible, and over which they D u k e of * 
had no control; and the pursuers did not suggest that they badportiand*v. 
any intention of working the coal themselves. In these circum-Wood's 
stances, the value of the royalties lost to the pursuers formed a n

T r a s t e e s ' 
equitable basis on which to calculate the damages to which the 
pursuers were entitled.1 The nature of the contract must be kept 
in view. I t was a contract, under which the tenant had the right 
to consume the subject of lease itself, not merely to consume its 
fruits. Accordingly, cases concerning agricultural leases, such as 
Joyner v. Weeks2 and the other cases referred to by the Lord Ordi
nary, were not in point, because, in such cases, the proprietor bad 
an interest to have the subjects restored to him in order that he 
might re-let them. A mineral lease was of a different character, 
because it involved, in effect, a sale to the tenant of the minerals 
won. When all the minerals had been won the subjects were 
exhausted and ceased to be of value to the proprietor. Accord
ingly if, instead of getting back his mine at the termination of a 
lease, with the unwrought minerals, and in a condition to be worked, 
he received payment of the full value of the unwrpught minerals 
to him, he had no interest to insist upon specific performance of an 
obligation upon the tenant to put the mine in such a condition as 
would enable it to be worked. Specific performance was really 
what the pursuers here were demanding. But the Court would 
not order specific performance where it would be manifestly unfair, 
as in the present case it would be, to do so.8 Again, it was a 
general principle of the law applicable to the assessment of damages 
for breach of contract that the pursuer must have taken all reason
able steps to mitigate his loss, and that he was not entitled to claim 
any part of the damage which was due to his neglect to do so.4 

Similarly, provided he was fully compensated, he must accept the 
method of compensating him which was least burdensome to the 
defender. The case of Mbhw Vale Steel, &c. Go. v. Wood's Trustee5 

was distinguishable on its facts. [Counsel for the" reclaimers 
stated that his clients did not limit their offer to £15,000, but were 
willing to pay whatever sum might be found to be the just estimate 
of the value of the future royalties.] 

Argued for the pursuers (respondents);—The Lord Ordinary had 
rightly repelled the defenders' seventh plea in law. Both on 
principle and on authority the cost of unwatering the pits was the 
measure of the pursuers' loss through the defenders' breach of con
tract. That loss was not merely the value of the coal royalties. 
There were other minerals in the mines, and the pursuers had 
other interests, as averred by them on record, which would be 

Clerk Moncreiff, at p. 312, (1877) 4 R. 369, Lord Ormidale, at p. 374, 
Lord Gifford at p. 375. 

i Livingstone v. Rawyards Coal Co.. (1880) 7 R. (H. L.) 1. 
2 [1891] 2Q.B . 31. * 
8 Grahame v. Magistrates of Kirkcaldy, (1882) 9 R. (H. L.) 91, Lord 

Selborae, L.C., at p. 97 ; Moore v. Paterson, (1881) 9 R. 337 ; Winans v. 
Mackenzie, (1883) 10 R. 941, Lord Kinnear, at p. 945. 

4 British Westinghouse Electric and Manufacturing Co v. Under
ground Electric Railways Co. of London, [1912] A. C. 673, Lord Halda<ner 
L.C., at p. 689. 

5 (1898) 25 R. 439. 
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Mav. 17,1926. seriously prejudiced if the pits were left in their flooded condition. 
DukeoT T ^ e £eneral TX^e *n assessing damages for breach of contract was 
Portland v. that the party should be placed as nearly as possible in the same 
Wood's position as if there had been no breach.1 In the present case, in 

rastees. o r der that the pursuers might be placed in the same position as if 
the contract had been duly carried out, the pits would have to be 
unwatered, and the cost of doing so was, accordingly, the measure 
of the damages due by the defenders. That was in .accordance 
with decisions both in England2 and in Scotland.3 I t was no 
answer to say that the pursuers' only interest was to get the value 
of their royalties. Apart from the fact that, for example, the 
royalties might be increased to a new tenant, the pursuers wei*e 
entitled, under their contracts, to have the pits left free from water 
on the termination of the defenders' leases. They had, accordingly, 
a sufficient title to insist on the defenders carrying out their obliga
tion/or at any rate, bearing the cost to which the pursuers would 
be put in having it performed.* The defenders were here asking 
the Court to substitute, for a simple, easily ascertained, and well-
established standard of damages, a standard which was highly 
speculative, which would necessitate an elaborate and difficult 
inquiry, and which was entirely unsupported by authority. 

At advising on 27th February 1926,— 

LORD PRESIDENT (Clyde).—The pursuers are proprietors, and the defen
ders were, until recently, lessees, of certain mineral subjects. The object 
of the present action is the recovery of damages in respect of the breach 
by the lessees of their obligation to redeliver, at the end of their tenancy, 
the subjects in question in the condition stipulated in the lease, namely, 
with the workings in an upstanding condition, and without accumulation 
of water, so as to "enable the landlord or incoming tenant to pursue and 
carry on the workings." As left by the defenders at the end of their 
lease, the workings are seriously flooded. 

The case comes before us on one point only. The defenders maintain 
that, in law, the sole measure of the damages recoverable from them is 
the capitalised royalty value of the estimated amount of the minerals left, 
for the working of which it would be necessary to unwater the mines. 
They have embodied this contention in a special plea in law—the seventh 
—which is in the following terms: " In any event, the pursuers'claim 
should be limited to loss of royalties only." The Lord Ordinary has 
repelled this plea along with certain others (which are not before us), and 

1 Chaplin v. Hicks, [1911] 2 K. B. 786, Fletcher Moulton, L.J., at 
p. 794. 

2 Conquest v. Ebbetts, [1896] A. C. 490, Lord Herschell, at p. 494; 
Joyner v. Weeks, [1891] 2 Q. B. 31 ; British Westinghouse Electric and 
Manufacturing Co. v. Underground Electric Railways Co. of London, 
[1912] A. 0. 673, Lord Haldane, L.C., at p. 691 ; Mayne on Damages, 
(9th ed.) p. 230. 

s Fraser v. M'Donald, (1834) 12 S. 684; Ebbw Vale Steel, <feo. Co. v. 
Wood's Trustee, 25 R. 439; Davidson v. Macpherson, (1889) 30 S. L. R. 
2 ; Sinclair v. Caithness Flagstone Co., (1898) 25 R. 703; Rankine on 
Leases, (3rd ed.) p. 457. 

* Waddell v. Campbell, (1898) 25 R. 456. 
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quoad ultra has, before answer, allowed a proof of damages. We are Mar. 17,1926. 
asked to affirm the legal contention of the defenders as stated above, and rjuke of 
to restore this plea. Portland v. 

The pursuers estimate their damages on record at a sum in excess of trustees. 
£70,000, being the estimated present cost of putting the subjects in the ; 

condition in which they would have been if the defenders had duly imple
mented their obligations in the contract of lease. The defenders estimate 
the quantity of mineral rendered unworkable, so long as the mines are 
flooded, at two and a quarter million tons of coal, and the present value 
of the royalties thereon at £15,000. They admit that there are included 
among the subjects let seams as yet unwrought, whose quality and value 
are uncertain; but they say that their estimate makes an allowance for 
these, and at the bar they professed their willingness to pay any further 
royalty value over and above the £15,000 which the pursuers may succeed 
in proving the minerals comprised in the subjects let—whether opened 
or no t—to possess. 

I t is certainly not a sound general proposition in the law of Scotland 
to say that the damages recoverable in respect of the breach of an obliga
tion to deliver a thing (or to deliver that thing in a particular condition) 
cannot exceed the value of the thing. When it is said pacto imprestabili, 
vel non prcestito, subire damnum et interesse, what is meant is that the 
damage consists in "indemnification for that which, by the breach of 
engagement, the obligee has directly lost, or been prevented from gain
ing"—Bell 's Prin., (10th ed.) sec. 31. Properly, the direct loss of the 
thing is the damnum, the consequential loss of the gain or utility is the 
interesse,; but, in discussing the topic of damages for breach of contract, 
Lord Stair includes both in the "interest" of the obligee—Inst., I. xvii. 16. 
The legal difficulty always is to restrain the indirect or consequential 
element—the damage in respect of interference with the obligee's 
" interest" or concern in the thing, apart from the value of the thing 
itself—within equitable limits ; and Lord Stair reminds us in the passage 
referred to that, in the later Roman law, Justinian's remedy in certain 
cases was to fix the maximum damages awardable pro eo quod interest at 
as much again as the value of the subject—Code, V I I . xlvii. 1. But this 
arbitrary limitation was abandoned in countries whose jurisprudence was 
avowedly modelled on Roman institutions in favour of the rule that, 
as Professor Bell states it in the Commentaries (M'Laren's ed., vol. i., 
pp. 478, 479) the "claim is for such damage only as at the time of the 
contract was foreseen as a necessary consequence of the failure to deliver 
the article." The damages, he says again, "extend to that sort of 
damage which, although not strictly attaching to the article sold, is by 
stipulation, or by necessary consequence at the time of the sale, placed 
in the view of the parties, as foreseen effects of the non-performance of 
the contract; and as dangers from which, expressly or tacitly, the seller 
is by faithful performance to save the buyer." The rule plays, in the 
contract, a part analogous to that played by the exclusion of remote 
damage in delict. Even in the Sale of Goods Act, 1893,1 the prescribed 

1 56 and 57 Vict. cap. 71. 
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Mar. 17, 1926. measure of damages for failure to deliver the subject of sale in a case 
Duke of where there is an available market, is so prescribed only as a "prima 
Portland v. facie " measure—sec. 51. The passages from the Commentaries quoted 
Trustees. above occur in the section dealing particularly with the Contract of Sale. 

But the earlier statements of the rule by Pothier, which are set out in 
'Lord M'Laren's note, appear both in the Traite du Contrat de Vente, 
and in the Traite des Obligations; and the same rule is admirably stated 
in Napoleon's Code Civil as of general application to all contractual 
obligations—LIV. iii. 4, paragraphs 1149, 1150. There does not, in 
short, appear to be any reason why the same principle should not apply 
to the damages which arise out of the breach of duty on the part of a 
seller in relation to the delivery of the subjects of sale, and to those which 
arise out of the breach of duty on the part of a lessee in relation to the 
redelivery of the subject let at the end of the lease. At a later date, a very 
similar rule, founded on the same principles, was formulated by the English 
Courts, and became known in England as the rule of Hadley v. Baxendale.1 

In the present case the lessees had in the contract itself the clearest 
intimation that one of the purposes of the lessor, in stipulating that the 
subjects should be redelivered with the workings upstanding and free 
from accumulation of water, was that the lessor might be in a position to 
pursue the workings himself when the lease came to an end. The loss of 
profit on the working of the coal cannot, accordingly, be said ah ante to 
be entirely or necessarily irrelevant. Moreover, the lease makes refer
ence to the use of the subjects let for wayleaves in respect of outside 
minerals, and the lessor may, for aught I know, have important interests, 
connected with such use, which are prejudiced by the subjects being left 
in a flooded condition. The record and the lease suggest other relevant 
considerations which cannot be usefully discussed before inquiry. But 
how, in these circumstances, can it be affirmed that the sole legal measure 
of the pursuers' damages is the capitalised royalty value of the estimated 
amount of mineral remaining unwrought in the subjects let? 

The mode of estimating the damages put forward by the lessor is a 
natural, and certainly not an illegitimate, one. I t is, moreover, the 
measure which has been adopted in Scotland in assessing the damages 
due for the breach by an agricultural tenant of obligations relative to the 
maintenance in good condition of the subject let—Fraser v. Macdonald, 
12 S. 684. The defenders sought to distinguish that case on the 
ground that, while possession under an agricultural let is salva rei sub
stantia, the very object of a mineral lease is to exhaust the subject; and 
no doubt the mineral lease has the effect, so far as the mineral itself is 
concerned, of a sale of such part thereof as is actually gotten. The 
inference sought to be drawn was that a mineral subject had, and could 
have, no other value than the royalty price of the minerals left in it. 
But the strata of land which form the subject of a mineral lease (together 
with the adits thereto, and also, no doubt, with some part of the surface) 
are none the less pieces of heritable property capable of being held under 
lease because the mineral may be or has been removed from them. Their 

1 (1854) 9 Ex. 341. 
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use and value as heritage is not by any means necessarily destroyed by Mar. 17,1926. 
the exhaustion of the workable mineral substances enclosed within them -pu^e 0f 
—Graham v. Duke of Hamilton, (1869) 7 Macph. 976; (1871) 9 Macph. Portland v. 
(H. L.) 98—and it is for that reason—among others—that stipulations trustees 
of the kind here in question are common in mineral leases. I do not 
think, therefore, the difference founded on by the defenders amounts to 
a distinction. Moreover, a claim of damages based on the cost of pump
ing rendered necessary by breach of the conditions of a mining lease was 
allowed—under circumstances not, it is true, identical with those of the 
present case—in Ehbw Vale Steel Co. v. Wood's Trusteed 

I t would appear from the case of Joyner v. Weeks 2 that in England it 
is regarded as a rule, absolute in its application, tha t damages in respect 
of the breach by a tenant of a contractual obligation to redeliver the 
subject of the lease in repair are measured by the cost of putting the 
premises into the condition stipulated for. The decision is the conclusion 
of a long series of cases in which the rule thus finally adopted often 
yielded to other considerations ; and its importance in the law of England 
consists in the fact that the cost of repair was proved in the case greatly 
to exceed any proved diminution in the letting value of the premises— 
notwithstanding whereof, the cost of effecting the repairs was deliberately 
adopted as the sole measure of damage, in respect, mainly, of the greater 
certainty and simplicity attending an estimate of that kind, compared 
with the doubts and difficulties which beset the ascertainment of a depre
ciation in the value of property. The Lord Ordinary's reasoning seems 
almost to proceed on the view that the measure of the damages recover
able in the present case is one to be borrowed directly from English 
authorities (including a judgment in the Court of Admiralty), and to be 
subject to the rules recognised in English law. But I do not, of course, 
imagine that his Lordship really laboured under any such idea. While, 
in a case in which our native law and precedent do not adequately cover 
the point, it is " wise to have recourse to the practice of neighbouring 
countries whose laws are similar to our own, and to consider how the 
point has been solved there, provided the solution proceeds on grounds 
which are not inconsistent with the genius of our own legal institu
tions" (Craig's Jus Feudale, I. viii. 15) nevertheless the case of Joyner v. 
Weeks 2 does not bind us in Scotland. The tendency of our law is prob
ably less favourable than that of England to the formulation of judge-
made rules for the assessment of damages; and I am by no means pre
pared to affirm that the measure of damages laid down in Joyner v. 
Weeks2 is, according to the law of Scotland, the sole legal measure of 
damages in such circumstances as were under consideration in that case, 
or in the present. The measures employed to estimate the money value 
of anything (including the damage flowing from a breach of contract) are 
not to be confounded with the value which it is sought to estimate; and 
the true value may only be found after employing more measures than 
one—in themselves all legitimate, but none of them necessarily conclusive 
by itself—and checking one result with another. As Lord Stair puts i t 

1 25 R. 439. 2 [1891] 2 Q. B. 31. 
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Mar. 17,1926. in the section quoted above: " I t is rather in the arbitrament of the 
D , f Judge to ponder all circumstances." If, for example, the defenders should 
Portland v. succeed in what may or may not be an easy task, that, namely, of prov-
Wood s j n g the true loss suffered by the lessor to be materially less than the more 

readily ascertainable cost of repairing the ravages of their neglect, it may 
Ld. President. ̂ e — t h ^ g h J a m deciding nothing at present one way or the o ther—that 

they may be entitled to ask the Court to restrict the lessor's claim. All 
tha t we can, and do, decide at present is that the capitalised royalty value 
of the minerals included in the lease, but as yet unwrought, is not the 
sole legal measure of the pursuers' loss. 

LORD SANDS.—The only question which was argued before us in this 
case was the question arising under the motion of the defenders that the 
Lord Ordinary's interlocutor be recalled in so far as it repels plea 7 for 
the defenders. At this stage of the case that plea must be regarded 
simply as a proposition in law which the Court is asked to affirm as 
governing the disposal of this case. In sustaining that plea the Court 
would definitely limit the pursuers' claim and the ambit of possible 
inquiry in this case. In repelling it the Court determines nothing 
as to the amount of damages which the pursuers may in fact make 
good. I t simply negatives the proposition in law that these damages 
must necessarily be limited to the amount of the loss of royalties. I 
am of opinion that plea 7 as a plea in law falls to be negatived. In 
reaching this result I do not think that it is necessary to go beyond these 
considerations : (1) I t cannot at this stage be assumed that it will be 
established on inquiry that the letting of the remaining coals for royalties 
is the only and the most profitable use which the pursuers can make of 
them ; (2) it cannot at this stage be assumed that the loss of the remanent 
coal is the sole resultant injury to the pursuers occasioned by the leaving 
of the pits in a waterlogged condition. 

I am accordingly of opinion that plea 7 is properly repelled. In reach
ing this result I desire to limit my expression of opinion to the issue pre
sented by this plea as a proposition in law. In particular, I desire to 
reserve my opinion upon the question (1) whether in the circumstances 
the measure of damages is the cost of unwatering the pits ; (2) whether, 
as the Lord Ordinary indicates in his view, this is, in all circumstances, 
the prima facie measure; and, if so, (3) how far and on what grounds 
this prima facie liability may be redargued. 

I agree with your Lordship in the chair that in the assessment of 
damages our Courts are not bound by any rigid rules, and, in particular, 
we are not bound by the rule of the application of which the case of 
Joyner v. Weeks,1 to which your Lordship refers, is an example. 

LORD BLACKBURN.—I concur. 

LORD ASHMORB.—The only question for determination at this stage 
relates to the seventh plea in law stated for the defenders to the effect 
that the pursuers' claim should be limited to the amount of the royalties 

l [1891] 2 Q. B. 31. 
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which the pursuers have lost by the defenders' breach of contract. The Mar. 17,1926.-
Lord Ordinary repelled the plea, and the contention submitted for theD„ke~^f~ 
defenders as reclaimers is that the plea is well founded, and ought to be Portland v. 
sustained as defining the extent and limit of the defenders' liability in >yruatees 

this action. — 
In my opinion it is not practicable for the Court, at this stage, and ' s m r • 

without any inquiry into the facts on which the parties are at issue, to 
accept as a definite and absolute limit of the pursuers' claim of damages 
the amount of royalties which they have lost. The case, as averred by 
the pursuers, bears that, in consequence of the defenders' failure to imple
ment their obligations as lessees, the pursuers have incurred several items 
of damage other than the mere loss of royalties. These include the 
expense of erecting and installing plant and other machinery, and also 
payments for labour, fuel and electric power incidental to the pumping 
necessary to put the pits into the condition and state of repair in which 
the defenders undertook to leave the subjects at the expiry of the lease. 
According to the pursuers there are other items of damage for which the 
defenders are responsible. Now, I think that it is not possible, without 
proof as to the facts on which the parties are at issue, to determine one 
way or another the scope and extent of the pursuers' claims of damage. 

I t was submitted for the pursuers that, according to a series of deci
sions, it was established that, when there is a lease containing obligations 
on the lessee to leave the subjects in a specified condition and state of 
repair, the lessee, if he has failed to implement the obligations, is bound 
at least to make good to the lessor the cost which he must incur to put 
the subjects into the stipulated condition and repair. That part of the 
pursuers' claim on the averments made by them derives, prima facie, 
support from two of the cases cited for the pursuers—Ebhw Vale Steel Co. 
v. Wood's Trustee, 25 R. 439; Joyner v.' Weeks, [1891] 2 Q. B. 31. 

I have said enough to justify the opinion which I have formed that at 
this stage the defenders' seventh plea in law cannot be judicially affirmed, 
and that the appropriate course is to adhere to the Lord Ordinary's inter
locutor allowing proof before answer. 

T H E C O U R T adhered. 

Thereaf ter the defenders presented a pet i t ion for leave to appea l 
to the House of Lords. 

The peti t ion, which was opposed by the pursuers , was heard in 
t h e Single Bills of the F i r s t Division on 17th March 1926. 

LORD PRESIDENT (Clyde).—The considerations which ought to deter
mine us in deciding upon an application for leave to appeal are, I think, 
those which are relevant to convenience and expedition in the course of 
justice. Now, in the present case, if the petitioners should succeed in 
establishing that the damages claimed against them can legally be 
measured only in the one way for which they contend, there would 
result a very considerable limitation of the cost of proof. On the other 
hand, if they are unsuccessful, the only result would be to add materially 
to the cost of the litigation as a whole, and to prolong its duration to the' 
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Mar. 17,1926. prejudice of the pursuers. I have done my best to weigh those two con-
DuteoT siderations with reference to this particular case, and they appear to me 
Portland v. to be very evenly balanced. In those circumstances I think we ought to 
Trustees incline in favour of allowing appeal; and, therefore, I move your Lord

ships to grant leave. 

LOED SANDS, LORD BLACKBURN, and LORD ASHMORE concurred. 

T H E C O U R T g ran ted leave t o appeal . 
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Interest—Executry and trust funds—Succession—-Legacies—Estate insolvent 
for many years—Debts gradually paid off and funds obtained to pay legacies 
— Whether interest fell to be added to the legacies for the period of non
payment. 

Interest—Rate of interest— Unpaid legacy. 
A testator directed his testamentary trustees to pay certain legacies 
at the first term of Whitsunday or Martinmas two years after his 
death. He died in 1888, and the legacies became payable at Whit
sunday 1890. His estate, however, proved to be heavily insolvent, 
and his trustees entered upon a long period of difficult administration, 
until in 1919, owing to a compromise offered by the principal credi
tor, the last of the debts was finally discharged. Prom that date 
the trustees accumulated funds until 1924, when they brought an 
action of multiplepoinding and exoneration for the distribution of 
the estate. A question having arisen as to whether interest fell 
to be added to the general legacies during the whole period of their 
non-payment,— 

Held that, while as a general rule interest was allowed upon 
legacies from the death of the testator or from the prescribed date 


